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TRANSMITTAL # 5
MEMORANDUM
July 13, 2015
TO:



Workforce Development Council
FROM:


Susan Simmons, Deputy Director



SUBJECT:


WIOA Local Area Designation
ACTION REQUESTED:
Recommend proposed policy for WIOA local area designation
REFERENCE:  

WIOA Section 106(b)(1)(A); TEGL 27-14
BACKGROUND: 



In order for a State to receive an allotment of WIOA youth, adult and dislocated worker funds, Section 106 (b)(1)(A) of the Workforce Innovation and Opportunity Act directs the Governor of the State to designate local workforce development areas within the State.  The designations shall take place through consultation with the state’s Workforce Development Council and after consultation with chief elected officials and any local boards and after consideration of comments received through the public comment process.  
Additional federal guidance issued through a Training and Employment Guidance Letter (TEGL 27-14) notes that with the implementation of WIOA, the Governor of a state, in consultation with the state’s Workforce Development Council, must develop a policy and procedure for the designation of local workforce development areas, as well as establish criteria for the selection and appointment of Local Board members.  

In general, local workforce development areas (or local areas) are eligible to receive WIOA funds and are overseen by local workforce boards.  Historically Idaho had six workforce development areas (still referred to as “regions” across the state.)  However due to diminishing federal funds, Governor Kempthorne consolidated these areas to reduce administrative costs.  Idaho currently has two local workforce development areas:  the East-Central District and Balance of State.  Instead of having two separate local workforce boards, Idaho received a waiver from the U.S. Department of Labor for the Workforce Development Council to serve dual functions as the state and local board.
As directed by U.S. Department of Labor, the Governor must develop a policy for local governments to request local area designation.  Attachment #1 is a proposed policy for local area designation.

Although Idaho currently has no local workforce boards other than the State Council, the state must still comply with the U.S. Department of Labor’s guidance to develop a policy for the appointment of local board members.  Attachment #2 is a WIOA-updated version of the state’s previous policy for certification of local boards.

Per the guidance to allow adequate time for public comment prior to designation of the local workforce development areas, these documents will be available for public review and comments until September 30, 2015.  Upon conclusion of the public comment period, comments will be submitted to the Workforce Development Council.  At the October 2015 Workforce Development Council meeting, the Council will be asked to formally adopt or modify the policies.  The Council will also be asked to designate the two existing local areas for initial designation through June 30, 2017.

Staff Recommendation:
Review proposed Idaho policies for WIOA local area designation and local board certification.
Contacts:
Primary:
Cheryl Foster      (208) 332-3570, ext. 3213

Secondary:
Rico Barrera
    (208) 332-3570, ext. 3316

Attachment #1 – Proposed Idaho Policy for Designation of Local Workforce Development Areas under the Workforce Innovation and Opportunity Act (WIOA)
Attachment #2 – Proposed Idaho Policy for Appointment/Certification of Local Workforce Development Boards
Attachment #1
Idaho Policy for Designation of
Local Workforce Development Areas
Under the Workforce Innovation and Opportunity Act (WIOA)
For Public Comment - July 14, 2015 – September 30, 2015
Reference:  WIOA Section 106(b); TEGL 27-14

As directed by TEGL 27-14, the Workforce Innovation and Opportunity Act of 2014 requires the Governor to develop a policy for designation of local workforce development areas in consultation with the State Workforce Development Council, chief elected officials and consideration of public comments.

Definitions

Initial Designation – The period of initial designation applies to program years 2015 and 2016.

Subsequent Designation – The period of subsequent designation applies to program years 2017 and beyond.

Redesignation – Creation of a new local area.

Performed Successfully - Met or exceeded the negotiated levels of performance for the last two consecutive program years.

Sustained Fiscal Integrity – The Secretary of Labor has not made a formal determination that either the grant recipient or the administrative entity of the area misexpended funds due to willful disregard of the requirements of the provision involved, gross negligence, or failure to comply with accepted standards of administration for the two-year period preceding the determination.
Status of Local Areas under WIA

In 2005, Governor Kempthorne desired to consolidate the existing six local workforce development areas into a single state area.  Due to regulatory constraints from U.S. Department of Labor, Governor Kempthorne instead created two local areas:  the East-Central District and the Balance of State.  These two local areas have operated as a consortium and single, statewide planning region with the Workforce Development Council serving as the local board.

Initial Designation under WIOA -WIOA Sec. 106(b)(2)

Initial designation is available through June 30, 2017 for the two existing areas:  the East-Central District and the Balance of State.

The two existing areas have met the eligibility requirements for initial designation by having performed successfully and sustained fiscal integrity.  The Governor’s Workforce Development Council will approve the initial designation of the two local areas through June 30, 2017. 

Subsequent Designation under WIOA - -WIOA Sec. 106(b)(3)

After July 1, 2017, the two existing areas will be eligible for subsequent designation if each performed successfully, sustained fiscal integrity and met the requirements for regional planning as outlined in WIOA Sec. 106 (c)(1).

Notwithstanding redesignation upon request to the Governor or the state Workforce Development Council, the two existing areas are presumed eligible and do not need to reapply for subsequent designation after July 1, 2017.

Redesignation under WIOA - WIOA Section 106(b)(6)
If the two local areas request to be redesignated to a single local area, funds will be made available to facilitate activities required for redesignation.  The Governor will approve any request for the two existing local areas to redesignate into a single local area.

A unit of general local government may apply for a geographic area to be designated as a local area.  The Governor’s policy for initial designation of a new local area requires applicants:  

· Demonstrate labor market area through commute patterns. 

· Include letters of commitment from local elected officials and employers.

· Identify available and appropriate education and training institutions.

· Identify an entity that can serve as a WIOA-compliant local workforce development board.  

· Identify non-federal resources to fund the activities of the local board.

· Demonstrate that the creation of the new local area will not divert federal resources from existing local areas.

Redesignation will be made at the discretion of the Governor.

Designation on Recommendation of State Workforce Development Council - WIOA Section 106(b)(4)
The Governor may approve a request from any unit of general local government (including a combination of such units) for redesignation of an area as a local area if the state Workforce Development Council determines, based on the considerations described by the Governor’s policy, and recommends that such area should be so designated.

Redesignation Application Process:

Requests for local area redesignation will be accepted December 1-31 every four years beginning in 2015.  Applications for redesignation may be submitted via certified letter to the Governor and copied to the chair of the Workforce Development Council.  

It is not necessary for the two local areas in existence under WIA as of 2014 to submit letters for application.  Unless contending submissions are received, the two existing local areas will automatically be approved for initial and subsequent designation.

Eligible to apply 
A unit of general local government may apply for a geographic area to be designated as a local area.

The application submission must at a minimum address the following:

· Demonstrate labor market area through commute patterns. 

· Include letters of commitment from local elected officials and employers.
· Identify available and appropriate education and training institutions.

· Identify an entity that can serve as a WIOA-compliant local workforce development board.*  

· Identify non-federal resources to fund the activities of the local board.

· Demonstrate that the creation of the new local area will not divert federal resources from existing local areas.

*A concurrent application for certification of a local workforce board should be submitted according to the Idaho Policy for Appointment/Certification of Local Workforce Development Boards.

Appeals - WIOA Section 106(b)(5)
Denial of Initial Designation, Subsequent Designation or Redesignation

A unit of general local government may appeal the denial of a request for initial designation, subsequent designation or redesignation as a local workforce investment area under section 106(b)(5) of the Workforce Innovation and Opportunity Act.

All such appeals shall be in writing and be filed within twenty (20) calendar days of the date the denial letter was mailed by the Governor or the Governor’s designee.   The appeal must include all factual and legal arguments as to why the appeal should be granted. The appeal shall be filed with the chair of the Governor’s Workforce Development Council, Idaho Department of Labor, Workforce Development Division, 317 West Main Street, Boise, Idaho 83735. The chair of the Council, or the chair’s designee, shall promptly acknowledge receipt of the appeal.

The existing workforce areas designated will continue while the appeal is in progress and will be modified should the initial denial of designation be overturned.

(a) Appeal to the State Workforce Development Council

The appeal shall be deemed timely filed if it is received by the chair of the Workforce Development Council within the 20-day period, unless the appeal is filed by mail, in which case the official postmark affixed by the U. S. Postal Service shall be deemed to be the date of filing. Any appeal that is filed late shall be summarily dismissed.

The chair of the Council will select a hearing officer. The appeal shall be heard by the hearing officer not more than thirty (30) days after the appeal was filed. With the consent of the appealing party, the hearing may be held after the 30-day period, but in no case shall the hearing be conducted more than sixty (60) days after the appeal was filed.

The hearing officer shall inform the appellant of the date, time and place of the hearing by written notice mailed at least ten (10) calendar days in advance. The appellant shall have the right to present testimony and documentary evidence, to offer evidence in rebuttal, to present oral argument and to be represented by legal counsel. All testimony received by the hearing officer shall be under oath or affirmation. If the appellant retains legal counsel, federal WIOA funds cannot be used for remuneration.

An appellant must establish that it is entitled to either initial or subsequent designation as a local area under the Governor’s published criteria.

Within fifteen (15) days of the hearing, the hearing officer shall issue a recommended decision, which shall include findings of fact, recommendations and the basis therefore. That decision shall be mailed to the appealing party. The hearing officer shall file a copy of the recommended decision with the chair of the Council.

The recommended decision of the hearing officer shall be placed on the agenda of the next Council meeting for disposition; however, if no council meeting is scheduled within forty-five (45) days of the date the decision was issued, a special meeting of the Council, or a Committee designated by the chair, shall be conducted within that 45-day period to accept, reject or modify the hearing officer’s recommended decision.

In its deliberations, the Council shall consider only the evidence presented to the hearing officer. The Council shall not receive or consider any evidence not presented to the hearing officer. The decision of the Council shall be reduced to writing and be mailed to the Governor and the appealing party. The decision must set out in summary fashion the Council’s findings and conclusions. The Council may adopt, in whole or in part, the findings of fact, recommendations and rationale of the hearing officer.

(b) Appeal to USDOL

If a timely appeal of the decision does not result in the requested designation, the unit of general local government or grant recipient may further appeal the designation decision to the U.S. Secretary of Labor within thirty (30) days after receipt of the Council’s written decision. The appeal to the Secretary must be consistent with the requirements of the Workforce Innovation and Opportunity Act. The Secretary, after receiving a request for review and upon determining that the entity has met the burden of establishing that it was not accorded procedural rights under the appeal process established in the state plan, or that the area meets the requirements of Section 106(b) paragraph (2) or (3) and 20CFR 679.250, as appropriate, may require that the area be designated as a local area.  As part of this determination, the Secretary may consider comments submitted by the Council in response to the appeal.

Appeals made to the Secretary must be filed no later than 30 days after receipt of written notification of the denial from the Council, and must be submitted by certified mail, return receipt requested, to: 

Secretary

U.S. Department of Labor

Attention: ASET 

200 Constitution Ave NW, 

Washington, DC 20210,

A copy of the appeal must also be simultaneously provided to the State Council, submitted to:

Workforce Development Council

Idaho Department of Labor

Workforce Development Division

317 West Main Street

Boise, Idaho 83735
The Secretary will notify the Governor and the appellant in writing of the Secretary's decision within 45 days after receipt of the appeal. In making this determination the Secretary may consider any comments submitted by the Governor in response to the appeals.
ATTACHMENT #2

Idaho Policy for Appointment/Certification of 
Local Workforce Development Boards
For Public Comment - July 14, 2015 – September 30, 2015
Introduction

Section 107 of the Workforce Innovation and Opportunity Act (WIOA) authorizes Local Elected Officials in designated Workforce Investment Areas to appoint local workforce investment boards, in accordance with criteria established by the Governor of each state.  The primary function of these boards will be to set policy for the local workforce investment system. 

The material that follows describes certification criteria established by the Governor, through the Idaho Workforce Development Council, and is divided into the following sections:

I.
Roles and responsibilities of Local Idaho Works Boards

II.
Composition requirements for local boards

III.
The certification process 

IV.
Certification timelines

V.
Recertification/Decertification of local boards

I.
Roles and Responsibilities 

The local workforce development board is responsible for the functions outlined in WIOA Sec. 107(d).  Among these functions are:
A.   Analyses of regional conditions; 

B.
Leading efforts to engage employers; 

C.
Leading efforts to develop and implement career pathways; 

D.
Identifying and promoting proven and promising practices; 

E.
Establishing standing committees to more effectively accomplish the work of the local boards; 

F.
Better utilizing technology to facilitate connections among the intake and case management information systems of one-stop partners, to access services provided through the one-stop system (including remote areas), to meet the needs of individuals with barriers to employment, and to leverage resources and capacity; 

G.
Promoting consumer choice of participants among providers; 

H.
Enhancing coordination with education providers; and 

I.
Assessing the physical and programmatic accessibility of one-stop centers annually in accordance with applicable nondiscrimination provisions under Title I of the WIOA and the Americans with Disabilities Act. 

II.
Composition

A.
Each Local Board must comply with the composition requirements listed at WIOA Section 107(b)(2).

B. Local Elected Officials may appoint other individuals or representatives of other appropriate entities, including entities representing individuals with multiple barriers to employment and other special populations, as deemed appropriate.
C. Members that represent organizations, agencies or other entities shall be individuals with optimum policy-making authority within the entities they represent.
D. Statutorily-required Local Board members (Letter A above) must be appointed as full voting members.
III.
Certification Process

A. 
Applications 

Applications for certification of Local Boards (how often) must contain the following information:
(1) Name, address, title, organizational affiliation/place of business, membership category, and term of appointment of proposed Local Board appointees.  For those business sector representatives that are not chief executive officers or chief operating officers, the application must describe the “optimum policy-making or hiring authority” of the proposed appointee(s). 
(2) Documentation that the proposed business sector appointments represent businesses with employment opportunities that reflect the employment trends of the local area;
(3) Assurances that the Local Board will:
a. select a Chair from among the business sector representatives on the local board; 
b. adopt bylaws which comply with conflict of interest provisions described in Section 107(h) of WIOA as well as any conflict of interest policies established by the State.
c. conduct business in an open manner, in accordance with Section 107(e) of WIOA, by making available to the public, on a regular basis through open meetings, information about the activities of the local board, including information about the local plan before submission of the plan, about membership, the designation of One Stop operators, and the award of grants or contracts to eligible providers of youth activities, and on request, minutes of formal meetings of the local board.
(4) Signature(s) of Chief Elected Official(s) authorized to act on behalf of the Local Elected Officials requesting certification.
Submit an original and two copies of each applications to: 

              Governor’s Workforce Development Council




Workforce Development Division



Idaho Department of Labor



317 Main St.



Boise, Idaho  83735
IV.
Timelines

Local Elected Officials may submit certification applications December 1-31 and should allow 45 days for review/approval of applications by the Governor. 
V.
Recertification/Decertification

A.
Recertification

Recertification of Local Boards will be based upon compliance with membership and nomination requirements (in filling board vacancies), the extent to which the local board has ensured that workforce investment activities have enabled the local area to meet local performance measures, and fiscal integrity.  

Failure of a local board to meet recertification requirements will result in dissolution of the board.

B.
Decertification

Local boards may be decertified by the Governor at any time (after notice has been provided, along with an opportunity for comment) for fraud or abuse, failure to carry out the roles and responsibilities described above, or failure to meet local performance measures for two consecutive program years (in accordance with WIOA Section 116(c)).

If a local board is decertified, the Governor may require that a new local board be appointed and certified for the local area pursuant to a reorganization plan developed by the Governor, in consultation with Local Elected Officials in the local area.[image: image4.jpg]IDAHO
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