
E   I  
C ? 

W  Y  N   K  
  Workers are presumed to be  

employees UNLESS they meet a 
specific exemp on provided by 
law. 

  There is no such thing as a 1099 
employer. 

  It is not the employer’s choice to 
issue 1099s or W‐2s based on 
economics or convenience. 

  Misclassifying your workers to 
gain a compe ve advantage 
over your compe on is against  
the law. 

An employer cannot compel a  
worker to be independent by  
requiring the worker to get a  
liability insurance policy, worker’s 
compensa on policy, contractor’s 
registra on and / or register as a 
limited liability company just so 
they can treat the worker as an  
independent contractor for tax  
purposes. 

Construction and  
Independent Contractors 

Two criteria must be 

met for a worker to be an  

independent contractor: 

 

1. Worker must be free 

from the right of  

direc on or control in 

performing work —  

under contract of  

service and in fact. 

2. Worker must be engaged 

in an independently  

established trade,  

occupa on, profession  

or business.  

Idaho Code Sec on 72‐1316(4) 

State Statutes 
Idaho Contractor Registra on Act 

 
 
54‐5204. Registra on required. (1) On and a er January 1, 2006, it shall be unlawful 
for any person to engage in the business of, or hold himself out as, a contractor with‐
in this state without being registered as required in this chapter. 

(2)  It shall be unlawful for a contractor to engage any other contractor who is  
required by this chapter to be registered as a contractor unless such other contrac‐
tor furnishes sa sfactory proof to the contractor that he is duly registered under the 
provisions of this chapter. 
 
54‐5205.  Exemp ons from registra on. (2) In addi on to the exemp on set forth in 
subsec on (1) of this sec on, registra on as provided for in this chapter shall not be 
required for the following, so long as such person is not ac ng with the intent to 
evade this chapter and so long as such person does not hold himself out as a  
registered contractor: 

(a)  A person who only performs labor or services for wages or a salary as an 
employee of a contractor… 

 
54‐5203.  Defini ons. As used in this chapter: 
(3)  "Construc on" means the performance of building, altering, repairing, adding to, 
subtrac ng from, improving, reconstruc ng, moving, excava ng, wrecking or demol‐
ishing any building, highway, road, bridge, or other structure, project, development 
or improvement to real property, or to do any part thereof, including the erec on of 
scaffolding or other structures or works in connec on therewith. 
(4)  "Contractor" means: 
(a)  Any person who in any capacity undertakes, offers to undertake, purports to 
have the capacity to undertake, or submits a bid to, or does himself or by or through 
others, perform construc on; or 
(b)  A construc on manager who performs construc on management services. 
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S   E  
You, or someone working for you, train and/or supervise the work or  
reserve the right to supervise the worker. 

The work being performed is not that of a skilled professional such as a 
CPA, a orney, licensed electrician or licensed plumber, and training can 
be done on the job. 

You dictate how the work is done. You tell the individual when to work, 
and you evaluate the worker’s performance. 

 
You guarantee the work and you are financially and legally responsible  
for that individual’s work. 

You find the jobs and enter into the contracts; employees show up and 
do the work. 

The worker performs the same or similar services as your company does.  

You provide the heavy equipment, power tools and scaffolding. 

You placed a help wanted, Craigslist or other similar ad to find worker. 

 

Your rela onship with the workers is on‐going, has no defini ve start/
end dates and/or is not based on the comple on of a single project. 

 

You bear all the risk and opportunity. Employees get paid if they show up 
and work; they don’t get paid if they don’t show up or don’t work. 

S   I  C  
Independent contractors are trained professional in the industry and 
don’t need you to show them how to do the job. 

Independent contractors have specialized skills that you do not  
possess, which is why you hire them. 

 

Independent contractors decide when and what tools, methods and  
approach are used for a project. You, their customer, are only con‐
cerned with the end product. 

Independent contractors cover any costs associated with poor or  
incomplete work. They are in breach of contract if they fail to complete 
the work. 

Independent contractors ac vely bid jobs to get more work. 

 
Independent contractors have a business‐to‐business rela onship with 
you. 

Independent contractors have significant investment in their business, 
which may include such things as heavy equipment, trucks and more. 

Independent contractors adver se their services in some way so their 
customers can find and reach them. 

Independent contractors are in business for themselves and have a  
mul tude of customers. They come in, get the job done, get out and 
move on to their next customer. 

Independent contractors have an opportunity for profit and loss. If they 
engage in smart business prac ces, they can realize increased profits.  

D  Y  H  EMPLOYEES  INDEPENDENT CONTRACTORS? 

All of the factors are viewed in total. There isn’t one factor that wins over the other to rule a worker an employee or an independent contractor. It is the 
overall working rela onship that is examined to make a fair assessment of each worker’s situa on. If you are s ll not sure a er reading this informa on, 
please contact a tax specialist to help you in your analysis. 

Failure to make the correct determina on can cost your business both tax and penalty assessments that far exceed the original tax that would have  
otherwise been due if your workers meet the defini on of an employee and you would have complied with the law in the first place. 


